TWOMEY, HETFIELD, & ROSE, L.L.P. 
2519 E. 6TH ST., TULSA, OK 74104
EMAIL:  SIERRALYNNANDERSON@TWOMEYHETFIELDROSE.COM
www.twomeyhetfieldrose.com
PHONE: (918) 587-0050							 	            FAX: (918) 587-0051

October 2, 2024

CONFIDENTIAL SETTLEMENT COMMUNICATION

By Regular Mail and Certified Mail
Return Receipt Requested # 11999988
Carl Engle
Engle Designs, Inc.
2233 E. Collins St.,
Dallas, TX 75001 

Re:	King Graphics & Art, LLC – claims against Engle Designs for breach of contract

Dear Mr. Engle:

This firm represents King Graphics & Art, LLC. As you are aware, Engle Designs, Inc. ineffectively and improperly terminated the contractual agreement with King Graphics entered on June 9, 2024.  While King Graphics is prepared to litigate this matter, it is willing to settle this dispute for $3,000, the difference between the $11,000 it invested and the $8,000 it was already paid, and the agreement that Engle Designs will waive any claims it may have against King Graphics arising from this dispute. This offer remains open until 5:00 p.m. on October 18. 2024. Please note, this letter is intended as a compromise offer to settle a dispute and is not admissible in any proceeding related to this matter.

On June 9, 2024, King Graphics and Engle Design signed a Mural Design and Installation Agreement (“Agreement”) in which Engle promised to pay King to design and paint a mural in the Dallas office of Engle’s headquarters. In accordance with the terms of the contract, Engle paid King Graphics the initial payment of $8,000 and King Graphics promptly delivered the mural design to Engle, who approved the design the same day. The following day, King Graphics purchased the supplies for the entire project and Alecia King (co-owner of King Graphics and sole artist of the company) immediately began working on painting the mural. On June 23, 2024, shortly after beginning work on the mural, Mrs. King became seriously ill with a severe diverticulitis flare up and was subsequentially hospitalized for a debilitating infection and an emergency surgery. Her husband and co-owner, Michael King, promptly wrote you on June 25, 2024, to inform you of Mrs. King’s condition and request an extension of the deadline for mural installation, as provided in section 4.4.1 of the Agreement and well-within the 5-day time constraint laid out in provision 4.4.2. After some correspondence between you and Mr. King, you wrote to Mr. King on July 16, 2024, informing him that you intended to terminate the contract, even though King Graphics still had nearly three weeks to complete the mural, pursuant to provision 4.4.1 of the signed Agreement. 

At this point, our client, King Graphics, had already invested a total of $11,000 worth of supplies and hours of time spent designing and creating the mural for Engle Designs. Additionally, in these types of cases, Texas courts tend to award the entire amount of promised payment for breached contracts. In this case, that would include all incurred attorney’s fees and the $8,000 final payment that King Graphics would have received upon completion of the mural. Nonetheless, in the interest of solving this dispute expeditiously, King Graphics has graciously agreed to settle for less than what a jury would award it for your breach of contract. This settlement would leave our client with no profit but would amend the loss it has incurred due to this dispute. Therefore, given the costs associated with litigation and your client’s exposure to additional damages, we hope that you find King Graphics’ offer reasonable. 

Mrs. King’s debilitating illness can clearly and unambiguously be classified as an “Acceptable delay Event” under provision 4.4.1 of the signed Agreement between your company and King Graphics. In Texas courts, the scope of force majeure clauses is not determined by any traditional definition of the term, but rather by the specific language of the contract in question and how a reasonable person would have understood the language. Virginia Power Energy Mktg., Inc. v. Apache Corp., 297 S.W.3d 397, 402 (Tex. App. 2009).  Further, the contract in question was an agreement for personal services which required physical labor, depending on the health and strength of a specific individual. Absent a provision in the Agreement specifying otherwise, Texas courts can, and will, assume that one of the conditions of the contract is that the individual performing the contracted services must be capable of performing those services at the designated time. Hennigan v. Chargers Football Co., 431 F.2d 308, 317 (5th Cir. 1970). If, through no fault of their own, the individual becomes unable to perform, the obligation to fulfill the contract is terminated. Salter v. Jones, 348 S.W.2d 381, 383 (Tex. App. 1961).

By terminating the contract between your company and King Graphics prior to the deadline specified in provision 4.4.1 of the signed Agreement, your company became liable for breach of contract. In Texas, “A breach of contract occurs when a party fails to perform an act that it has expressly or impliedly promised to perform.” Pinnacle Anesthesia Consultants, P.A. v. Fisher, 309 S.W.3d 93, 99 (Tex. App. 2009). Engle Designs’ improper termination of a contract firmly falls within the bounds of a breach of the contract as a matter of Texas law. id.

	In King Graphics’ position, Engle Designs breached the contract entered on June 9. 2024. Mrs. King not only makes up a quarter of King Graphics’ entire staff, but is the heart, soul, and singular artist on which the company was built. Her extreme illness and hospitalization were unforeseen circumstances that were completely outside the scope of King Graphics’ control, and firmly within the bounds of a force majeure event as upheld by the Texas courts. Further, Mrs. King’s unique skillset, years of experience, and superb education in the fine arts are simply irreplaceable, and asking the company to do so for the sake of a wall mural is not only offensive, but unreasonable from a logistical and legal standpoint. 

In sum, King Graphics is ready to litigate this matter and is confident it would be very successful at trial. Nevertheless, to avoid the inconvenience and cost of litigation, the company is willing to settle this dispute for $3,000 and the agreement that Engle Designs will waive any and all claims it may have against King Graphics arising from this dispute. Should this case go to trial, however, there is a strong likelihood of a large damages award for King Graphics due to the stress of this dispute and the losses incurred by the company during the term of the Agreement. This offer remains open until 5:00 p.m. on October 18. 2024. If we do not hear from you by then, King graphics has directed us to file a lawsuit in the state trial court for Dallas County seeking damages of the full amount of the breached contract and all attorney’s fees. I look forward to your response and the potential to resolve this matter amicably and in good faith.


    Sincerely,
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SierraLynn Anderson
OBA # 232798

CC: King Graphics & Art, LLC.



2

image1.png
i




