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STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Whether the district court erred in granting summary judgment to Architronics by concluding that Morgan failed to show the company’s stated Legitimate, Nondiscriminatory Reason (LNDR) for firing him was pretext for age discrimination.

2. Whether the district court erred in holding that no reasonable jury could find Morgan’s age was the but-for cause of his termination, despite age-based comments from decisionmakers, superior performance metrics, and replacement by a substantially younger employee.
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BRIEF OF APPELLANT EDWARD J. MORGAN




STATEMENT OF FACTS
Edward J. Morgan (“Morgan”), age 57, dedicated more than three decades of his career to Architronics, Inc. (“Architronics”), a Texas-based corporation specializing in architectural design and consulting. R. at 2. Morgan began his employment with the company over a decade ago, working with the company’s founder and advancing over time to a senior-level designer specialist position. R. at 25. His personnel evaluations throughout the majority of his career were “excellent” reflecting consistent competency. R. at 14. Morgan even received special accolades from Henry Baker (“Baker”), president of Architronics, Inc., regarding his outstanding performance and abilities pertaining to customer relations. Id. 
As Architronics began pursuing new business, upper management initiated a restructuring process designed to shift the company away from older technology platforms and toward a new generation of Computer Assisted Design (“CAD”) systems. R. at 12. This restructuring included workforce reassignments, selective performance reevaluations, and increased emphasis on rapid adaptation to newly introduced software tools. Id.
In the years preceding his termination, Morgan reported to a supervisor who expressed repeated concerns about Morgan’s ability to transition into emerging technological specialties at the same pace as younger engineers. R. at 28. In meetings throughout this reorganization period, the supervisor made comments to Morgan contrasting him with younger workers who the supervisor believed were more up to speed on new engineering software and picked up the new systems faster. R. at 28. These remarks, such as referring to Morgan’s methods as “the old way” of doing things and emphasizing that decisions would soon be made by “people who weren’t around when protractors were invented,” intensified leading up to the introduction of the new CAD system and Morgan’s termination. 
During this transition period, Architronics offered Morgan a lateral transfer opportunity to a different branch that would have required relocation to a different facility and a demotion in title. R. at 26. Morgan informed his supervisor that the proposed relocation was not feasible given his longstanding family ties and caregiving responsibilities in Corpus Christi. R. at 16. The company did not offer a remote or hybrid alternative, and Morgan remained in his existing position until termination. R. at 26. 
Morgan subsequently filed a complaint with the Equal Employment Opportunity Commission alleging that he was terminated because of his age in violation of the Age Discrimination in Employment Act (“ADEA”) and receiving a right-to-sue notice, he filed suit in the United States District Court for the Southern District of Texas. R. at 1. The district court granted Architronics’s motion for summary judgment. R. at 40. The court concluded that Morgan had not produced sufficient evidence of pretext or but-for causation under the federal age discrimination framework. Id. This appeal follows. 


SUMMARY OF THE ARGUMENT
The district court erred in granting summary judgment to Architronics. Under the ADEA and the McDonnell Douglas framework, a plaintiff who establishes a prima facie case and presents evidence that the employer’s stated reason is pretextual is entitled to reach a jury. Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 147–49 (2000). The Fifth Circuit repeatedly enforces that rule. Palasota v. Haggar Clothing Co., 342 F.3d 569, 577–79 (5th Cir. 2003); Russell v. McKinney Hosp. Venture, 235 F.3d 219, 223–26 (5th Cir. 2000).
Morgan’s evidence permits a finding of pretext for at least four reasons: first, the “elimination” rationale is contradicted by the continuation of his core duties and their transfer to a 32-year-old new hire; second, the sudden emergence of “performance” explanations after the charge was filed, without prior documentation, mirrors the post-hoc shifts this Court deems probative; third, age-linked remarks by decisionmakers were temporally and contextually tied to the restructuring and termination; and fourth, the terms of the purported transfer—a demotion with an unfeasible commute—were not a genuine alternative to separation (R. at __). Meinecke v. H. & R. Block of Houston, 6 F.3d 7, 12–13 (5th Cir. 1993); Pilcher v. Cont’l Elecs. Corp., 121 F.3d 703, 706–08 (5th Cir. 1997); Sandstad v. CB Richard Ellis, Inc., 309 F.3d 893, 899–901 (5th Cir. 2002); Machinchick v. PB Power, Inc., 398 F.3d 345, 353–56 (5th Cir. 2005).
The same record supports but-for causation under the ADEA. Gross v. FBL Fin. Servs., Inc., 129 S. Ct. 2343, 2351 (2009). The Fifth Circuit recognizes that once an employer’s explanation is discredited, the jury may infer discrimination made the difference. Reeves, 530 U.S. at 147; Russell, 235 F.3d at 225–26. Here, the “elimination” label does not fit the facts, the performance narrative lacks contemporaneous support, the company installed a materially younger hire into a role overlapping Morgan’s work, and managers framed modernization in age-coded terms. Viewing the totality of the evidence as Palasota requires, a jury could conclude that age was the determinative reason for the outcome. 
The judgment should be reversed. At a minimum, genuine disputes of material fact preclude summary judgment. On this record, where the employer’s reason collapses and the circumstantial indicia point in one direction, the Court should direct entry of judgment for Morgan.

ARGUMENT
I. An Employer’s Legitimate Nondiscriminatory Reason for Termination is Pretextual When a Trier of Fact Could Find the Proffered Reason Unbelievable.
The ADEA makes it unlawful for an employer to “discharge any individual…because of such individual’s age”. 29 U.S.C § 623(a)(1). Employees aged 40 and older are considered a protected class under this act. Id. § 631. Employers may defend this claim on the grounds of a “reasonable factor other than age” or a bonafide occupational qualification. Id. § 623(f). In the absence of direct evidence, ADEA claims are commonly evaluated under the McDonnell Douglas framework. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802–05 (1973). The plaintiff must first establish a prima facie case, and then the burden shifts to the employer to articulate a legitimate, non-discriminatory reason (LNDR) for the adverse action, or termination. Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (1981). Lastly, the plaintiff must show that 1) the employer’s stated reason is pretextual and that 2) age was the determinative factor, or “but-for” cause, in their termination. Id. at 256. At summary judgment, the court must not weigh credibility or resolve factual disputes; if the plaintiff casts doubt on the employer’s rationale, the claim proceeds to a jury. Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000). Morgan overwhelmingly met this burden. The district court erred by discounting the contested nature of Architronics’s explanation and by failing to view the evidence in the light most favorable to the nonmovant. When the full factual record is properly considered, no rational jury could conclude that Architronics acted for any reason other than age.
A. Where the Record Reflects Satisfactory performance by an Employee, an Employer’s Claim of Dissatisfaction as an LNDR Can Be Considered Pretextual.
An employer can’t defeat an ADEA claim merely by asserting dissatisfaction where the record reflects satisfactory performance by the employee. Bienkowski v. Am. Airlines, Inc., 851 F.2d 1503, 1506 (5th Cir. 1988). In Bienkowski, the plaintiff, age 59, worked as a security representative for the defendant, when he was terminated and replaced by a 54-year-old. The employee filed an action on under ADEA, and the Court held that the employee challenging his termination could ordinarily establish a prima facie case of age discrimination by showing that he continued to possess the necessary qualifications for his job at the time of the adverse action. Although prima facie case is established in our case, this case is analogous to Morgan’s in that both Morgan and the plaintiff in this case met performance requirements prior to termination. 
The linchpin of Architronics’s defense is that Morgan allegedly “failed to adapt” to new technological demands. But performance criticisms appearing for the first time in fifteen years, and only after the company expressed hostility toward older employees, are highly suspect and support an inference of pretext. Morgan’s record reflects no documented failures, no discipline, and no negative reviews until senior leadership began favoring younger workers. R. at 14. The Fifth Circuit repeatedly treats a sharp, litigation-convenient shift from an employee’s stable evaluations to sudden claims of deficiency as probative of pretext. Russell, 235 F.3d at 225; Brown v. CSC Logic, Inc., 82 F.3d 651, 656–58 (5th Cir. 1996). The absence of contemporaneous performance documentation or corrective measures, common managerial tools when decline is genuine, removes any credibility from Architronics’s post-hoc rationale. See Russell v. McKinney Hosp. Venture, 235 F.3d 219, 225 (5th Cir. 2000) (jury could infer pretext where employer abruptly shifted views on employee’s performance). Post-hoc critiques unsupported by prior warnings or credible documentation are the very pattern this Court has warned against. Sandstad, 309 F.3d at 899–901 (summary judgment improper where employer’s rationale could be found “not the real reason”).
Simply put, no evidence suggests Morgan’s performance deteriorated — only that management’s patience with older employees did. A reasonable jury could find Architronics sabotaged Morgan’s ability to meet evolving job requirements by depriving him of software training provided to younger employees. R. at 26. This denial is not disputed. Younger employees, including Morgan’s eventual replacement, received CAD licensing and instruction; Morgan did not. Id. When an employer designs the failure that it later cites as the basis for termination; discrimination is the logical inference that any trier of fact could find.
Architronics argues that its offer of a lower-ranked position in Victoria negates any inference of discrimination. The record proves the opposite. The proposed reassignment: 1) reduced Morgan from Senior Design Specialist to a junior drafter role, 2) reduced status and responsibilities, 3) provided no relocation assistance 4) required several-hour commute each way. On top of the overwhelmingly unappealing offer given to Mr. Morgan, Architronics gave him a 72-hour window to make this life-altering decision. R. at 27. An offer that no reasonable employee in Morgan’s position could accept is not a genuine continuation of employment, but a constructive mechanism to force separation. A jury could readily determine that the offer was “crafted to be declined,” further confirming the discriminatory motive already evident in the record.
In fact, the company’s offer allowed it to claim, falsely, that Morgan “chose” unemployment, shifting blame to him while preserving an appearance of neutrality. The ADEA does not tolerate such pretextual tactics. See Reeves, 530 U.S. at 147 (employer cannot rely on invented “paper rationale” to conceal bias).
B. Financial Inconsistencies Can Render an LNDR Unbelievable.
Business-judgment deference does not insulate contradictory justifications. When an employer claims a cost-cutting elimination while simultaneously authorizing new positions or expenditures aligned with the same function, a jury may find the proffered reason pretextual. Sandstad, 309 F.3d at 899–901; Roberson v. Alltech, 373 F.3d 647, 656–58 (5th Cir. 2004). The record includes approvals for a new role substantially overlapping with Morgan’s duties and discretionary spending inconsistent with a true reduction R. at 14. That mismatch is a classic credibility problem under this Court’s cases. Palasota v. Haggar Clothing, Inc., 342 F.3d at 577–79.
Architronics asserts that economic restructuring required the elimination of Morgan’s position. But the undisputed facts are that: 1) His job duties continued, 2) They were transferred to 49-year-old Ellison, a substantially younger employee, and 3) The company did no “restructuring.” R. at 33. That is not elimination; It is replacement. See Palasota v. Haggar Clothing Co., 342 F.3d 569, 574–75 (5th Cir. 2003) (purported Reduction in Force (“RIF”) is pretext where duties reassigned to younger employee). This evidence alone defeats summary judgment under the standards set in Reeves.
No competing inference negates this conclusion. Architronics has offered no documentation, budget analysis, or financial data corroborating its restructuring claims. Instead, its narrative relies solely on self-serving affidavits created after litigation began. Affidavits that only spoke to the inconsistencies between their supposed RIF and the monetary expenditures made simultaneously. Architronics conceded that during the “restructuring,” the company paid out bonuses to executives, went on a luxury company trip, and even remodeled the façade of their headquarters in Corpus Christi. This is all clear evidence that negates the claim of financial necessity for employee termination. In Dabbasi v. Motiva Enters. LLC, 885 F. Supp. 2d 859, 878 (S.D. Tex. 2012), conflicting evidence regarding economic justifications was found to be sufficient to preclude summary judgment. The inconsistencies in Architronics’ economic justifications and financial evidence can easily lead a trier of fact to find the proffered reason of financial necessity unbelievable and thus find the proffered reason pretextual.
II. Age was the Determinative Factor, or “But-For” Cause, of Mogan’s Termination.
To prevail under the ADEA, a plaintiff must show that age was the but-for cause of the challenged adverse employment action. Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 176 (2009). The causal question is evaluated using common-sense reasoning: whether the decision would have occurred absent the prohibited characteristic. According to Rachid, an employer’s repeated ageist comments can create a genuine issue of material fact regarding whether age was a motivating factor in the termination decision. Rachid v. Jack in the Box, Inc., 376 F.3d 305, 315 (5th Cir. 2004). Rachid, aged 52, was employed by the defendant who made disparaging comments about Rachid's age. Rachid reported these comments to the company’s human resources department and requested a transfer, which was denied. Rachid was terminated for allegedly failing to follow policies related to recording employee time. After Rachid was replaced by a 47-year-old, he filed an EEOC charge, received a Right to Sue letter, and initiated a lawsuit. The facts of Rachid are like Morgan’s case in that both employees were subject to harassment in the workplace due to their age and replaced by a younger new hire. 
In Morgan’s case, the termination decision was preceded by a clear shift in management’s language and priorities that targeted older workers for removal. Supervisors repeatedly stressed the need for fresh energy and a “youthful business model” as essential to the company’s expansion. R. at 18. Morgan was uniquely disadvantaged in that transition, not because of lack of skill, but because Architronics denied him access to the very software tools and training required to remain competitive. R. at 26. These facts tie age directly to the employer’s asserted justification. The company’s stated rationale, insufficient technological adaptation, has no force without reference to the selective withholding of training based on age. Had Morgan been permitted the same opportunities provided to younger employees, no justification for termination would exist. See Reeves, 530 U.S. at 147 (pretext supports but-for causation where the stated rationale is demonstrably false). Put differently, the difference-maker here was not performance. It was the employer’s decision to hold Morgan back because he was older. No reasonable jury could find that performance concerns, if genuine, would be handled by sudden discharge rather than the common practice of coaching, written warnings, and improvement planning, none of which occurred.
Even without emphasizing the numeric age gap, the record demonstrates that Architronics favored younger designers while marginalizing Morgan. Although Morgan had extensive tenure and a long history of successful performance, the company provided software access, skill development opportunities, and role advancement only to younger employees, including the individual who assumed his duties after his termination. Id. None of the younger designers involved in the transition received negative feedback or were subjected to performance scrutiny; to the contrary, they were supported through the very technological shift used to justify removing Morgan. The differential treatment is especially telling because Morgan and the younger designers performed the same core work functions. The only material distinction between them was Morgan’s age, tenure, and saged way of conducting business. In this context, the disparate allocation of training and advancement is not random or incidental, it is evidence that Architronics viewed Morgan’s age as a liability and shaped its employment decisions accordingly. See Palasota, 342 F.3d at 577 (preferential treatment of younger employees performing comparable work supports a finding of unlawful age-based motive). Thus, a reasonable factfinder would conclude that Architronics would not have terminated Morgan while retaining and supporting younger coworkers but for his age. Because vesting status correlates strongly with tenure and age, an employer’s desire to avoid increased benefit liability may itself reflect a prohibited age-based motive. Morgan was discharged just months before significant financial obligations to him would have attached. R. at 16. 
Architronics has never offered a legitimate explanation for why the termination could not wait until a performance review cycle or training remediation period. The timing reveals urgency, and only one factor changed: Morgan’s proximity to vesting. Had Morgan been younger, and thus further from the vesting event, the financial motive disappears, and likely so does the termination decision. Architronics could have addressed skill gaps through training, but it did not. Architronics could have executed restructuring by reducing force irrespective of age, but it did not. Architronics could have allowed vesting before separation, but it did not. Remove age, and none of the decisions make sense.

CONCLUSION
Taken together, the evidence compels the conclusion that Architronics’s explanation was pretextual as a matter of law and Age was the but-for factor in Morgan’s termination. Under Reeves, when the plaintiff’s prima facie case is strong and the employer’s explanation is unworthy of credence, the court must permit, and may require, judgment for the plaintiff. 530 U.S. at 147. Here, it is undisputed that Morgan established a prima facie case of age discrimination. Architronics failed to articulate any legitimate, nondiscriminatory explanation for its actions that is both consistent and supported by admissible evidence. The record conclusively demonstrates that the company’s stated rationales, alleged failure to adapt to technological changes and financial necessity, were pretextual, and that age was the but-for cause of its decision to terminate Morgan’s long-standing employment. Under Reeves, Gross, and applicable Fifth Circuit precedent, no reasonable juror could find otherwise on the undisputed facts. Because this is not a case in which credibility determinations or factual disputes warrant a trial, the proper remedy is not to remand but to enter a judgment for the plaintiff. Accordingly, Morgan respectfully requests that this Court reverse the judgment of the district court and instruct the entry of judgment in his favor.

Respectfully submitted,
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