MEMORANDUM

To: Lori Twomey
From: SierraLynn Anderson
Date: April 10, 2024
Re: Quick ‘n Go – Liability of Convenience Store for Injuries to Intoxicated Minor

QUESTION PRESENTED
Under Oklahoma dram shop laws, is Quick ‘n Go liable for violating the Oklahoma Alcoholic Beverages Control Act’s prohibition against selling alcohol to minors, when one minor illegally obtained the alcohol using a fake identification, and another minor subsequently injured herself when she voluntarily drove while under the influence of the alcohol? 
BRIEF ANSWER
Most likely, yes. The Oklahoma legislature placed heavy emphasis on categorizing minors as a protected class and designed portions of the Alcoholic Beverages Control Act with the specific intent to protect minors from the effects of alcohol. As a vendor of alcohol, Quick ‘n Go has a duty to protect minors by refusing them the sale of intoxicating beverages. Oklahoma law finds minors as a class incompetent and incapable of handling the effects of alcohol in a responsible manner. If Sarah is found to have a close enough relationship with the vendor and is found to be a member of the statutorily protected class, the court will likely find Sarah’s actions and injury foreseeable. Thus, Sarah’s actions could be considered proximately caused by Quick ‘n Go’s negligent sale of alcohol, regardless of the purchaser’s use of falsified identification.
STATEMENT OF FACTS
On July 18, 2023, a Quick ‘n Go store manager unintentionally sold alcohol to a minor who misrepresented his age with falsified identification. That alcohol was then furnished to other minors, one of whom sustained life-threatening injuries in a single-vehicle crash. The minor’s parents, Mary and Dan Short, have threatened Quick ‘n Go with a lawsuit, alleging that the company and manager, Wayne Watson, were negligent in selling the alcohol because the purchasers were “visibly underage,” and Watson should have known the presented identification was fake. Mrs. and Mr. Short have demanded that Quick ‘n Go pay for their daughter’s medical bills and any potential damages that will incur as a result of the accident. 
Quick ‘n Go, a family-owned and operated chain of convenience stores, has been in business for half a century and takes pride in its stores and employee training policies. Accordingly, Quick ‘n Go has a “strict” policy that anyone who looks to be under the age of 40 must present identification and proof of age to purchase any age-restricted items, as is the common practice in Oklahoma. The store is located near Tahlequah, a popular Oklahoman destination for teens and young adults due to the nearby river and many recreational activities available to the public.
Around 9:00 a.m., Watson saw three individuals, two females and one male, pulled up in a “naked,” or doorless, jeep and parked next to the store’s front door. Watson observed the two females, Sarah Short and Tiffany Evans, get out of the jeep, get multiple bags of ice from the self-service machine,  and put the ice into what appeared to be a cooler in the back of the jeep. Sarah and Tiffany never entered the Quick ‘n Go. The male, Jarrett Cobb, entered the store and got a six-pack of Milwaukee’s Best beer, a twelve-pack of White Claw hard seltzers, and a case of water bottles. 
When checking Jarrett out, Watson requested to see his identification. Jarrett presented what appeared to be a legal Oklahoma-issued driver’s license that stated he was 23 years of age. Watson mentally acknowledged that Jarrett looked too young to purchase alcohol and subsequently asked him to verbally confirm the information on his identification card (name, birthdate, and address), to which Jarrett responded with the correct information. Watson said that because the identification looked real and Jarrett confirmed the information, he assumed the massive age gap between them to be the reason his customers “keep looking younger and younger.” We later learned that Jarrett's identification was falsified and that the three individuals were only 16 years old. 
Roughly six hours after the sale in question, Watson saw multiple emergency vehicles race past the store toward the river to respond to a single-car accident that, as we now know, was the jeep with the three teenagers. Sarah, the driver, had allegedly consumed nine of the White Claws purchased earlier by Jarrett and was thrown from the vehicle, sustaining significant injuries. Tiffany and Jarrett, however, were not injured. 
DISCUSSION
Irrespective of an affirmative defense presented regarding the misrepresentation of the purchaser's age, Oklahoma courts will likely find Quick ‘n Go liable for negligence per se if Sarah is considered a member of a class protected by the Oklahoma Alcoholic Beverages Control Act. Prior to 1986, Oklahoma courts placed little to no liability on dram shops concerning their patrons and any injuries that occurred as a result of consuming alcohol purchased from the vendors. Ohio Cas. Ins. Co. v. Todd, 1991 OK 54, ¶ 6, 813 P.2d 508, 509. In general, the present-day common law rule is that alcohol vendors are not liable for what results from their alcohol sales. Brigance v. Velvet Dove Rest., Inc., 1986 OK 41, 725 P.2d 300, 302. In Brigance, the Oklahoma Supreme Court created an exception to this rule when the vendor sold alcohol to an intoxicated patron who later injured an innocent third party. Id. Later, the court made it clear that the exception would not be applicable if the intoxicated patron had injured themselves, rather than a third party. Id. This limited exception was later expanded on by the courts to assign liability if the vendor sold to a minor who subsequently injured themselves or another, regardless of whether the sale was for on or off-premises consumption Mansfield v. Circle K Corp., 1994 OK 80, ¶ 1, 877 P.2d 1130, 1131. However, the extent to which a vendor will be held liable for injuries to a non-purchasing minor who drinks alcohol provided by a purchasing minor has yet to be fully explored or defined by the Oklahoma courts.
The Oklahoma Alcoholic Beverages Code prohibits commercial vendors from selling beer to minors. For the purpose of purchasing alcohol, a “minor” is defined as anyone under the age of 21. 37A O.S. § 6-101 (A)(1) (OSCN 2024). In the eye of public policy, minors, as a class, are viewed as “incompetent by reason of their youth and inexperience to deal responsibly with the effects of alcohol.” Busby v. Quail Creek Golf and Country Club, 1994 OK 63, ¶ 11, 885 P.2d 1326, 1331. If, after drinking alcohol purchased from a vendor, a minor is injured as a “result of the vendor’s negligence,” the minor may be able to bring action against the vendor. Id. ¶ 1, 885 P.2d 1326, 1327. 
Alcohol vendor liability is typically under  common law negligence, which  in Oklahoma has been defined as 1)  “the existence of a duty” on the defendant to “protect the plaintiff from injury,” 2) “a violation of that duty,” and 3) an “injury proximately resulting therefrom.” Brigance v. Velvet Dove Rest., Inc., 1986 OK 41, ¶ 7, 725 P.2d 300, 302 (quoting Sloan v. Owen, 1977 OK 239, ¶ 7, 579 P.2d 812, 814). Although common law negligence is a factor in this case, the statutory violation that occurred during the sale requires an evaluation of negligence per se to determine Quick ‘n Go’s liability and the possibility of asserting an affirmative defense on the grounds that the purchaser misrepresented their age when buying the alcohol.
A. Negligence Per Se
While the elements of duty, breach, harm, and causation constitute common law negligence, other factors must be established when attempting to determine negligence per se. When courts evaluate a breach of duty supplied by the violation of a statute, the violation constitutes negligence per se. Busby v. Quail Creek Golf and Country Club, 1994 OK 63, ¶ 6, 885 P.2d 1326, 1329. Negligence per se can be determined by “establishing that: 1) the injury was caused by the violation, 2) the injury was of a type intended to be prevented by the statute, and 3) the injured party was of the class meant to be protected by the statute.” Id. In this case, the second element is not up for question, as the injury was the exact type meant to be prevented by the statute. 37A O.S. § 6-101 (A)(1) (OSCN 2024). The first and third elements of negligence per se, will be evaluated below. 
1. Application of Statute: Duty and Breach of Duty
Sarah, as a minor with a relationship with the vendor, would likely be placed in the class designed to be protected by the Oklahoma Beverages Code, meaning that Quick ‘n Go would have a statutory duty to refrain from providing her alcohol, even indirectly. As established by the court in Snow, the initial question in any suit rooted in negligence is “whether the defendant had a duty” to the injured party. Snow v. TravelCenters of Am., LLC, 2022 OK CIV APP 8, ¶ 16, 527 P.3d 741, 747 (citing Haas v. Firestone Tire & Rubber Co., 1976 OK 178, ¶ 14, 563 P.2d 620). In Oklahoma, a vendor has a prescribed, statutory duty to refuse the sale of alcohol to anyone of a protected class, such as minors. 37A O.S. § 6-101 (A)(1) (OSCN 2024). Violation of this duty satisfies the statutory element of negligence per se. Busby v. Quail Creek Golf and Country Club, 1994 OK 63, ¶ 6, 885 P.2d 1326, 1329.
To determine if Quick ‘n Go had a statutory duty to Sarah Short, one must first establish whether Sarah belonged to the class the statute was designed to protect. In Sanders, a grocery store sold beer to Scott, a minor, who threw a house party and then gave that beer to his underage party guests. Sanders v. Crosstown Mkt, Inc., 1993 OK 25, ¶ 2, 850 P.2d 1061, 1062. Stacie Lynne Sanders, who was a guest at the party, drank the beer, chose to drive intoxicated, and was involved in a car accident. Id.  Due to her minor status, Stacie Lynn’s parents brought an action against the grocery store, claiming it negligently sold the alcohol to Scott and, thus, caused Stacie Lynne’s injuries. Id. The court in Sanders found that Stacie Lynn’s remote connection to the store, her voluntary consumption, and her intentional misconduct of driving intoxicated placed her outside of the class designated by the statute. Id. ¶ 8, 850 P.2d at 1063. [Mention footnote 6 and how the court specifically did not decide what it would take to bring a non-purchasing minor within the scope of the statute.]
The facts of Sanders closely mirror the circumstances of Quick ‘n Go’s. In both scenarios, the injured party claimant was not the purchaser, nor were they ever in the store. Id. ¶ 2, 850 P.2d at 1062. Sarah’s age will not automatically place her in a protected class as a minor, and her voluntary actions have the potential to negate her classification as a member of a protected class, but her classification as a member of the protected class will likely depend on her relationship to the vendor. Id. 1993 OK 25, ¶ 8, 850 P.2d 1061, 1063. Unlike the case in Sanders, however, the vendor in Quick ‘n Go did have some evidence that other minors could partake in underage consumption. Watson observed Sarah on the property, in her vehicle, and purchasing ice to fill a cooler. The opposing side may likely use these facts to argue the foreseeability that Sarah could potentially consume the alcohol purchased at Quick ‘n Go.  Therefore, a determination on whether Sarah’s relationship with Quick ‘n Go was sufficient to place her within the class intended to be protected by the statute will ultimately depend upon whether it was foreseeable that she would consume the alcohol.  
2. Causation: Foreseeability 
Because Watson observed the girls arrive at the store with Jarrett, the court will likely find it foreseeable that Jarrett would share the illegally purchased alcohol with them and, therefore, find that the sale of alcohol was the proximate cause of Sarah’s injuries. Foreseeability and causation go hand in hand, as you cannot analyze one without considering the other. Under Oklahoma law, foreseeability is the “most important consideration” when establishing duty and the primary factor in determining proximate cause. Tomlinson v. Love’s Country Stores Inc., 1993 OK 83, ¶ 19, 854 P.2d 910, 915 (quoting Atherton v. Devine, 1979 OK 132, ¶ 4, 602 P.2d 634, 636); Snow v. TravelCenters of Am., LLC, 2022 OK Civ App 8, ¶ 39, 527 P.3d 741, 750. 
The statutes of the Oklahoma Alcoholic Beverages Code have been found to "constitute legislative recognition of the foreseeable danger” to minors who consume intoxicating beverages and subsequently injure themselves or others. Busby v. Quail Creek Golf and Country Club, 1994 OK 63, ¶ 12, 885 P.2d 1326, 1332. Regarding the foreseeability that a minor who illegally purchases alcohol would share the alcohol with other underage individuals, there are four factors to consider: “1) the quantity and character of the beverages purchased, 2) the time of day of sale, 3) the vendor’s observation of other persons on the premises or in a vehicle with the underage purchaser, and 4) and other relevant circumstances of the sale or of the vendor’s knowledge.” Tomlinson v. Love’s Country Stores Inc., 1993 OK 83, ¶ 20, 854 P.2d 910, 916 (quoting Anderson v. Moulder, 394 S.E.2d 61, 74 (W.Va. 1990)). 
In Oklahoma, foreseeability is “an essential element of proximate cause” and is the standard used to establish proximate cause, as differentiated from a “mere condition.” Tomlinson, 1993 OK 83, ¶ 19, 854 P.2d at 915. The element used to distinguish a condition from a cause is, again, foreseeability. Id. ¶ 19, 854 P.2d 910 at 916 (quoting Atherton v. Devine, 1979 OK 132, ¶ 4, 602 P.2d 634, 636). According to Tomlinson, the proximate cause must be the “efficient cause” that initiated the circumstances that led to the injury. Id. To be considered the proximate cause, it is not enough for the negligent to simply “furnish” the conditions that led to the injury when a subsequent act caused it. Id. 
In Tomlinson, the court evaluated the factors of foreseeability laid out in the Anderson case, which specifically relate to the sale of alcohol to an underage purchaser and whether that purchaser would likely share the alcohol with other minors. Tomlinson v. Love’s Country Stores Inc., 1993 OK 83, ¶ 20, 854 P.2d 910, 916. Although Anderson is not a binding case in Oklahoma, it was repeatedly cited in Tomlinson due to the lack of Oklahoma precedent regarding the foreseeability that a minor may share alcohol with other minors. Id. ¶¶ 18-20, 854 P.2d 910, 915-16. Comparing those factors, as mentioned above, to the facts of Quick ‘n Go’s case, there is an argument to be made on both sides. Although the time of day and quantity of alcohol being purchased weren’t inherently suspicious, Watson did observe other individuals on the premises who accompanied the underage purchaser. While this fact does weaken an argument that  Quick ‘n Go was not negligent, it does not necessarily solidify that negligence per se occurred. If Sarah is found to fall outside the class of minors protected by the Oklahoma legislature, there would be no negligence per se because there would be no breach of duty. Thus, there would be no argument for the foreseeability of the injury and, subsequently, no finding of proximate cause.
Additionally, Tomlinson held that if an “unforeseeable event” that is independent of the breach of duty and is sufficient, in itself, to cause the injury intervened between the breach of duty and the “event that directly caused the injury,” then the intervening event becomes the proximate cause and “breaks the causal nexus” between the breach and injury. Id. ¶ 21, 854 P.2d 910, 916. Although the duty of a commercial vendor is not limited to consumption on the premises, Anderson established that the length of time between the sale of alcohol and the occurrence of the injury could factor into the determination of causation. Mansfield v. Circle K Corp., 1994 OK 80, ¶ 1, 877 P.2d 1130, 1131. Anderson v. Moulder, 394 S.E.2d 61, 74 (W.Va. 1990). Suppose Quick ’n Go chooses not to settle with the Shorts. In that case, it may be beneficial to investigate the events that occurred within the approximate six hours that elapsed between the time of sale and the car accident, as any finding of intervening cause may negate proximate cause and foreseeability. Tomlinson v. Love’s Country Stores Inc., 1993 OK 83, ¶ 21, 854 P.2d 910, 916. If, however, there is no intervening cause to be found and Sarah is deemed a member of the statutorily protected class, an affirmative defense based on the purchaser’s misrepresentation of their age with a falsified state document may be the next step in establishing Quick ‘n Go’s nonliability. 
B. Affirmative Defense: Fake Identification 
As very little precedent mirrors the specific details of this case in Oklahoma, the court would likely rely on dram shop liability laws and the state’s history of protecting minors from the consequences of alcohol consumption to determine the outcome of Quick ‘n Go’s case. Sadly, this lack of precedent means there are few factors on which to base an affirmative defense. An affirmative defense, in this case, would rely on whether Mr. Watson used a “reasonable” means of identifying the purchaser’s age, and whether he erred in not asking the girls for identification. 
The Alcoholic Beverages Code finds “any person under twenty-one (21) years of age” who “misrepresent[s] his or her age in writing or by presenting false documentation of age for the purpose of inducing any person to sell or serve him or her alcoholic beverage” is guilty of a misdemeanor and susceptible to a “fine of up to fifty dollars.” 37A O.S. § 6-119 (OSCN 2024). Nevertheless, the fact that a minor violated a statute when buying alcohol does not automatically negate a negligence cause of action in Oklahoma. Busby v. Quail Creek Golf and Country Club, 1994 OK 63, ¶ 11, 885 P.2d 1326, 1331. However, alcohol vendors may be able to excuse their statutory violation if they can establish that the purchaser “appeared to be of age” and that the vendor used “reasonable means of identification” to ascertain the purchaser’s age. Id¶ 16, 885 P.2d at 1333; Mansfield v. Circle K Corp., 1994 OK 80, ¶ 13, 877 P.2d 1130, 1135. Unfortunately, there is little to no precedent in Oklahoma interpreting or applying this rule.
 The law does, however, provide several examples of “unreasonable” means of identification. For example, the means of identification used in Busby was found to be unreasonable. Busby v. Quail Creek Golf and Country Club, 1994 OK 63, ¶ 2, 885 P.2d 1326, 1328. In this case, the vendors merely marked individuals’ hands with a Sharpie to signify their age. This method was easily replicated, as a minor was able to mark their own hand, obtain alcohol, and subsequently injure themselves in the process. Id.
In Mansfield, the vendor failed to request the purchaser’s identification whatsoever. Mansfield v. Circle K Corp., 1994 OK 80, ¶ 2, 877 P.2d 1130, 1132. The purchaser, in this case, turned out to be a minor who drank the alcohol purchased from the vendor and sustained life-threatening injuries as a result of their drunken behavior. Id. Failing to request identification is also considered unreasonable. Id.
Although Jarrett was visibly underage and Watson admitted as such, Watson took the necessary measures to seek “reasonable identification” by questioning him on what appeared to be a valid identification and requesting verbal confirmation of Jarrett’s personal information.  Watson may have technically violated an Oklahoma statute by selling alcohol to a minor, but he was presented with what looked like a legal state document proving Jarrett was of age to purchase age-restricted items legally and went out of his way to attempt to confirm Jarrett’s age. Watson’s behavior was in accordance with company policy, and he had no way of knowing those children were underage aside from their physical appearance. Regarding this fact, Watson even explained that his late age contributed to the younger generations looking “younger and younger.” Therefore, if Quick ‘n Go wishes to assert an affirmative defense, it must rely on the fact that Jarrett broke the law in presenting a falsified document to manipulate Watson into selling him alcohol. This is an unprecedented defense in Oklahoma courts. 
CONCLUSION
In conclusion, the court will likely find Sarah’s consumption and misconduct foreseeable and, therefore, proximately caused by Quick ‘n Go’s negligent sale of alcohol. As there is little precedent for a case involving a minor’s misrepresentation of age to purchase alcohol, there are very few concrete holdings on which to base an affirmative defense for this topic. This case seems to be in somewhat of a grey area for Oklahoma law and could go either way, depending on a few minute factors. Juries are unreliable and could swing this case out of our favor. That being said, it may be in Quick ‘n Go’s best interest to come to a settlement agreement with Mrs. and Mr. Short and avoid a lengthy lawsuit.
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